B. REMARKS 

The present response is in response to the pending Office action of 
December 28, 2007 in which claims 7 - 1 1 are under examination. Applicant 
5 appreciates Examiner's comments regarding wording and claim construction of 
the instant claims and has amended the claims accordingly. 

Claims 7 -11 are firstly rejected under 35 USC 112, second paragraph, as 
being indefinite for failing to point out and specifically claim the subject matter 
that Applicant claims as his invention. Claim 7, which due to the previous 
1 0 restriction requirement is now the lead claim, recites a test strip for the 

colorimetric determination of a wine sample. Applicant's specification positively 
refers to the "wine sample" no fewer than 31 times; 

More specifically, independent claim 7 has been amended to change 
claim language to cover what Applicant considers to be his invention. The 
1 5 invention is a test strip and claim 7 has been amended to recite the invention as 
such. This amendment describes each layer of the test strip; the attachment 
clause has been removed from claim 7a). The language of amended claim 7 
now unquestionably recites the subject matter of Applicant's invention. The 
phrase "wine sample" appears positively in claim 7 as well as in the 31 times in 
20 the specification. 

Claim 7 has also been amended to correct antecedent basis issues that 
were NOT pointed out by Examiner. More specifically, the first mention of "the" 
reagent test pad has been changed from [the] reagent test pad to a reagent test 
pad. 

25 Claim 10 has been amended to claim a test strip wherein a wine sample is 

tested for substances and adsorptive properties. Claim 1 1 recites the details of 
how droplets of wine interact with the test strip when undergoing colorimetric 
determination of a wine sample. Claims 7-11 together particularly point out and 
distinctly claim the multi-layered test strip for the analysis of wine samples. 

30 Examiner has questioned the order of the layers of test strip of the present 

invention. Claim 7 has been amended to remove the description that each layer 
is independently attached to the support element by adhesive as this seems to 



be a source of confusion. Figure 1 , page 5, lines 1-8 of Applicant's specification 
and instant clam 1 1 unequivocally explain/describe/show the order of the layers 
of the test strip. 

Examiner has presented a rejection of claims 7, 8, 10 and 1 1 under 35 
5 USC 102(e) as being anticipated by Carroll et al in US 6,040,195. Applicant 
traverses the rejection. In '195 the interference removal layer is designed to 
remove insoluble components (red blood cellular components) from the solution 
that is tested. Carroll et al describe a diagnostic sanitary test strip in US patent 
6,040,195 which analyzes blood samples, including removal of interferences 
10 involved in the analysis of blood. Performing analyses of human blood and other 
fluids is not comparable to testing samples such as red wine. 

Further elaborating the difference between wine samples, 

• Blood has a broad absorption spectra at acidic pH in the range 500 
- 550 nm, and at alkaline pH. 

15 • The chemical reactions which take place in blood analysis are 

distinct from those used testing wine and other food samples. 

• More specifically, at the pH used for detection of some key wine 
analytes, the absorption maxima of tannins and anthocyanins, 
shifts to the 550 - 690 nm range. Shifting the wavelength of 

20 detection is not a suitable solution to the problem of colored 

substances interfering in the analysis of foods containing tannins 
and anthocyanins. 
The instant claim 7 limits to the test strip of Applicant's to wine samples, 
claims 8-11 are dependent on 7. The fact that Carroll's '195 invention teaches a 
25 multi-layered test strip in a heterogeneous fluid sample ('195 claim 1) does not 
compromise the patentability of Applicant's test strip for wine samples under 
USC 102(e). The wine samples analyzed in the present invention are 
homogenous fluids. Furthermore, Carroll's test strip has six layers, which 
perform different functions that the four-layered test strip of the instant invention. 
30 A major difference between Carroll '195 and the instant patent application 

is that the certain portions of the test strip of '195 is reactive with the fluid being 

10 



analyzed, as detailed in the abstract: d) a chemically treated separating layer for 
removing an undesirable element, e.g. red blood cells, from the fluid received 
from the mesh screen. Claims 7 -1 1 of the instant invention are the colorimetric 
measuring of various visually observed substances and adsorptive properties of 
5 wine samples. The test strip is not reacting with or removing anything from the 
wine droplets being tested. 

In fact, Applicant's invention is described in a web site describing, among 
other things, wine analysis tests in which the test strip of this invention the test 
strip of this invention plays a role. Several pages of this site are included with 

10 this response. (Please see http://accuvin.com for further information) The wine 
analysis tests do not include instructions for changing any properties of the wine 
being analyzed. This is a major reason why the rejection of the present patent 
application vis-a-vis Carroll '195 under 35 USC 102(e) is incorrect. 

The Office action further rejects claim 9 under 35 USC 103a as being 

1 5 unpatentable over Carroll in view of Carrico US 4,806,546. The Carrico patent 
teaches that the nylon beads can be used to specifically bind a family of analytes 
(nucleic acids), and that the nylon beads of his invention have reduced non- 
specific binding of other components in his sample and/or assay mixture. 

The binding of nucleic acids is not at all relative to Applicant's invention. 

20 The concept of binding analytes for signal improvement is also not relevant to 
Applicant's invention since this assay technique requires multiple steps to 
complete. Applicant's invention allows a single step procedure for the 
colorimetric testing of wine samples. 

The fact that the Carrico '546 nylon beads have a reduced non-specific 

25 binding teaches away from their use as a means of removing non-specific 

interference contaminants like anthocyanins from an assay mixture by binding as 
in the instant invention. 

What is unique and unexpected in Applicant's invention is that a nylon 6,6 
membrane, when used as an interference removal layer will absorb 95% or more 

30 of interfering red anthocyanins from a wine sample, rendering it analyzable 

without any further sample preparation. The technical and patent literature does 

11 



not indicate such a level of interference removal is achievable. In fact, the 
literature teaches away from what Applicant has proven. 

For example, Matsuda (in US patent number 4,008,339, figure 2) teaches 
that only 35% of polyphenols are removed with un-substituted polyamides, and 
5 Ford (US patent number US 5,141 ,61 1 , column 4, lines 28 - 34) teaches that only 
3.9% of anthocyanins are removed by polyamides. Both of these patents teach 
away from the use of polyamide membranes as a means of removing dissolved 
interfering anthocyanins from a test wine sample as Applicant has done. 
Furthermore, the 35 USC 103 (a) rejection is traversed based on the 

1 0 following. First, and in order to establish a prima facie case of obviousness 
under 35 USC 103 (a), each and every claimed limitation must be found, either 
singly or in combination, in the cited prior art. In addition, there must be a 
motivation found in the prior art as a whole to combine the references in the 
manner noted by the Examiner at the time of the invention. To that end, a 

1 5 piecemeal combination of features having only knowledge of the present 
invention (e.g. hindsight) is impermissible. 

Applicant objects to the rejection for a number of reasons. Firstly, it is 
legally insufficient to identify a benefit or advantage that the suggested 
combination would share with the claimed invention it amounts to logical error as 

20 well. If a combination reaches the invention, then that combination will always 
and necessarily provide the same advantages as the invention. Such reasoning 
short-circuits the proper obvious analysis It can be used to characterize ANY 
inventive combination as being obvious. An advantage that an invention shares 
with an Examiner's combination of references is incapable of distinguishing 

25 between obvious and non-obvious inventions 

In order to further emphasize the differences between Applicants' 
invention and the prior art, claims 7-11 have been amended as presented and 
explained, supra. 

30 Reconsideration is respectfully requested. Applicant is grateful for 

Examiner's comments and trust that this response to the Office Action puts the 
application in condition for allowance. Such allowance is earnestly solicited. 
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Regarding fees, this response is being mailed before the March 28, 2008 
three-month time deadline. No additional fee is due. 

Examiner is encouraged to speak with Applicants' representative if there 
are any questions or other matters of concern. 



Respectfully submitted, 
Michael M. Miller 



by 

10 /Lori M. Friedman Reg # 35,143/ 
Lori M. Friedman 
Registration Number 35,143 
Agent for Applicants 
Customer Number 21837 



CERTIFICATE OF MAILING 

I hereby certify that this correspondence, and attachments, if any, will be 
deposited with the United States Postal Service by First Class Mail, postage 
20 prepaid, in an envelope addressed to Commissioner for Patents, MS Non-fee 
Amendment, PO Box 1450, Alexandria, VA 22313-1450. 
/Lori M. Friedman, Reg #35,243/ 

Lori M Friedman . Registration Number 35,143 

Date of Signature 3-25-08 
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...Making MONITORING 
EFFICIENT for EVERYONE ! 



Wine Analysis Tests - Wine Analysis Tests - Wine Analysis Tests 
Wine Analysis Tests - Wine Analysis Tests - Wine Analysis Tests 



Accuvin, LLC 
P.O. Box 967 
Corvallis, OR 97339 
phone, fax: 541-753-4568 
email: info(3) accu vin.com 



ACCUVIN Quick Tests 

* Malic Acid 

* Free S02 
' Trtratable Acidity 
*pH 

* Residual Sugar 

* L-Lacttc Acid 

* D-Lactic Acid 

* Sample Pack 

* Quick Dilutes 

* Numbers Kit 



* Retailers 

* International Distributors 

AccuvinMedia (free 
downloads) 

* Directional Inserts 

* Almanacs 

* e-Books 

* Monitoring Charts 

* Articles 

* Total Wine Monitorin g 
Record 

* French Home Pa ge 

El 

Mtalian Home Page 



* Accuvin Press Room 
Archive 

* Results Now Food Tests 
(www. ResultsNowTests. biz) 



Free e-BookU AccuviiVs second free e-book, "Malolactic Fermentation," is now available. It's up to date 
and includes 2008 references. Here is an excerpt. 

What is malolactic fermentation (MLF)? Quite simply it is a biochemical process, conducted in most red wines and some white wines by 
certain lactic aad bactena, which results in a lower titratable acidity, improved microbial stability, and improved flavor and mouthfeel The 
lower titratable acidity comes about through the conversion of the dicarboxylic acid malic acid to the monocarboxylic acid lactic acid and 
carbon dioxide. Here's the major chemical reaction: 





Malic Acid 



Lactic Acid 



Carbon Dioxide 



.... A fourth flavor contnbution made by malolactic bacteria during MLF is the generation an enzyme family called glycosidases Grapes 
as well as yeasts dunng pnmary fermentation, create a lot of flavor and aroma compounds. Many of these compounds, however are ' 
chemically attached to sugar molecules as they float around in the wine; while they are attached they are odorless and do not contribute to 
a wine s character. Dunng malolactic fermentation lactic acid bacteria produce glycosidases, which in turn break off the sugar component 
from the aroma compounds and release these, increasing a wine's overall flavor and providing it with enhanced varietal aromas. 

Here's what the reaction with a glycosidase enzyme looks like with one grape aroma compound, a monoterpene: 

For the chemist: 




linalool glycoside 



sugar 



linalool 



For the non-chemist: 




To download, click on "e-Books" on the left side of this page. 



The labels indicate desired numbers. What will your wine test? 



Introducing 
■The 
Numbers 
Kit for 
Wine 
Lovers" 



PRESS ROOM 
The Numbers Kit 
for Wine Lovers 

Avaflabte now is a kit for 
wine lovers who want to 
know more about what in 
their favorite wines 
appeals to them. Do they 
Eke their wine put through 
malolactic fermentation so 
it is smoother. meOow on 
the palate, fuO-bodied, and 
fun of character? Do they 
like their wines sweeter, 
dryer, or in between? 
What is their preferred 
level of acidity? Where 
does their wine faD on the 
pH chart - generally 
considered acceptable or 
less than acceptable? 

Malic Acid, Titratable 
Acidity, pH. and Residual 
Sugar easy-to-use wine 
analysis tests are 
included. These tests are 
products of Accuvin. the 
developer, manufacturer, 
and distributor of Quick 
Tests wine analysis tests 
worldwide. 

Included in the kit are: 

* Three numbers charts to 
record your results 

* Complete illustrated 
instructions 

* Everything required to 
run 15 Malic Acid 
cotorirnetric tests on the 
spot at a restaurant or in 
your home 

* Everything required to 
run 15 Titratable Acidity 
cotorirnetric tests on the 
spot 

* Everything required to 
run 1 5 pH cotorirnetric 
tests on the spot 

* Everything required to 
run 1 5 Residual Sugar 
cotorirnetric tests on the 
spot 

Post card for 10 free 
Titratable Acidity tests 
since the Titratable Acidity 
test shelf life is half that of 
the other tests (free 
shipping on replacements) 

* FYI page for more 
information about the tests 

* Information on flavors in 
wines 

* Pages to record your 
favorite wines and their 
sources 

Leather holder 



Experts Available 
to Answer 
Questions 

M&e Miter 
email questions to 
rrtrnflleitgaccuvin .com 
call 541-753-4568 



email at 

elrzabethk@accuvin.com 



(see Press 
Room on the 

right for 
description) 



http://accuvin.com/index.htm 
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_ v.. for Wine 
Numbers 10 



Love* 3 



(dick on 
"Numbers Kit" at 

left for full 
product details) 



ftwo/r. 1881 | 

Know why you like the wines you like!. 



^MLFREDS 
Mellow 



75 160 >500 

NO MLFREDS 
Harsh 



Malic Acid test kit 



L-Lactic Acid test kit 



.^fl til" 

OWC* TESTS" J 



M onito r for: 
Optimum grape maturity at Harvest] 

The PROGRESS of MLF 
The COMPLETION of MLF 




.* INSTANT 




Titratable Acidity test kit 



pHtest kit 





QUICK TESTS™ 



ritratabte Acidity 

andgnptjukt 
Monitor far 
Optimun grape maturity 
Optimizing flavor COMPLETE 



Point of Usi 
Tests 



I Dmk>pmmofdesir*d folde 
i taste and balance 

I InaiationoJcndeskTiibte accuvw, u.c 
I microbial changes 




^1 



pH 

Point of Us* 
Rot Wine. Most r ***» 
and Grape Juke complete 
Monitor for Instjucti 
OtxminnB grape mafcrty maide 



Free S02 test kit 



Residual Sugar test kit 
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D-LacticAcid test kit 




PRESENT ACTIVITIES IN THE NORTHERN HEMISPHERE 

^^^SJ^Z^JSI^ ""SO* 521 by ^! X>Ut 8 t ^ rSUS the doBar lnitiaD y *» da n * ^ n * ™<* of a shift in U.S. wine prices for European wines as 
uf^^ESTl ?!l V f 1 - Smal,er 1S? ns l2 nd ^ tess expensive estates or regions were substituted. It is becoming extreme* difficult forth* trend to continue 
U.S. producers have an opportunity to increase their market share providing they also maintain or improve the value of their wines. 



The market share of U.S. wines in Europe can also be increased. European wine drinkers have traditionally had some 
appreciated good value, and the weak dollar is bound to make many U.S. wines significantly more attractive. 



resistance to American wines. However, they have always 



The key to 



in both markets is maximizing value and stressing quality. 



fSScaw! 8 0^90^. 6 Jan 2008; Fermentation - the daily wine btog. 18 Dec 2007; Dr. Vino's blog. 16 Nov 2007; Wine Marketing Forum, 3 Oct 2007; International Herald Tribune. 
PRESENT ACTIVITIES IN THE SOUTHERN HEMISPHERE 

^^ril^E^^^ have skyrocketed in the tast 12 years. Australia's annual production increased from 7 million hectoliters to 14 mfflion, and its worldwide 

S£ iF^^fSi m '' k II ^ eased prDduct,on 5 m,ffion hectoliters to 8 miffion. and increased its export ranking from 7th to 5th. Both are now ahead of the 6th 
^n^Sfv ^LVi^^^T 57 *S' ^ HV" 0 bnd b Ptertiful and re,ative * ^nsive. Second, labor is plentiful and inexpensive. Third mosl 7 
^S^T^Z ^ ab< !. exch ! nge . rates - Fourtn £ a J"* 5 on AD these countries have had a reputation for producing marginal wines, but eachhas focused on quality 

^^^^^V^^^L^^^ eStabfc ^ Wine ^ X3UdnQ C ° UntneS - * deve[ °™ intema ' cadres that focus on their own unique 

SK^ro^^ 016 Vneyarf thr0UBh fefroentaI «" and W Last but not least is a countrywide strategy focusing on export expansion 

^^IS^S^^ ^J 2003; USDA ^ Rep 0 * 1 - CWte - Wne Annual. 2007; USDA Gain Report, Argentina. WJne Annual. 2006; USOA Gain Report, Australia Wine Annual 
2006; USDA Gam Report. South Africa. Wine Annual. 2006; N. Perovic. Brandeis Graduate Journal 2006. "Wine Export and Country Origin • Australia, An " Ual - 
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